IN THE MATTER OF LI CENSE NO. 357523
MERCHANT MARI NER S DOCUMENT NO. Z-168982- D2
AND ALL OTHEER SEAMAN S DOCUVMENTS

| ssued to: PEARSON, Brek R

DECI SI ON OF THE COVIVANDANT
UNI TED STATES COAST GUARD

1733
PEARSON, Brek R

Thi s appeal has been taken in accordance with Title 46 United
States Code 239(g) and Title 46 Code of Federal Regulations
137. 30- 1.

By order dated 23 January 1968, an Exam ner of the United
States Coast Guard at San Francisco, California, suspended
Appel l ant's seaman's docunents for four nonths upon finding him
guilty of msconduct. The specification found proved all eges that
while serving as second assistant Engineer on board SS CAPE SAN
DI EGO under authority of the docunment and |icense above descri bed,
on or about 14 Decenber 1967, Appellant wongfully assaulted and
battered one Peter Tusa, the radio officer, with a dangerous
weapon, a knife the vessel was at sea.

Appel | ant did not appear at the hearing. The Exam ner entered
a plea of not guilty to the charge and specification.

The Investigating Oficer introduced in evidence voyage
records of CAPE SAN DI EGO and the testinony of two w tnesses.

No defense was offered.

At the end of the hearing, the Examner rendered a witten
decision in which he concluded that the charge and specification
had been proved. The Exam ner then entered an order suspending all
docunents issued to Appellant for a period of four nonths.

The entire decision was served on 25 January 1967. Appeal was
tinely filed on 23 February 1968.

FI NDI NGS OF FACT

On 14 Decenber 1967, Appellant was serving as second assi stant
Engi neer on board SS CAPE SAN DI EGO and acting under authority of
his |icense and docunent while the ship was at sea.



On that date, at breakfast tinme, Appellant was sitting at a
table in the saloon ness with the radio officer sitting to his

right. In the course of a verbal argunent, Appellant spoke in a
threatening manner to Tusa, the radio officer, and placed a
j ack-kni fe, blade open, on the table. Appel l ant then, as the

Exam ner finds, "put the point of the knife against the left side
of the radio officer."”

The entry of other persons into the salloon ness term nated
t he epi sode.

BASES OF APPEAL

This appeal has been taken from the order inposed by the
Exam ner. It is urged that the finding of the Exam ner that the
charge and specification were proved was not supported by the
evidence in the record.

APPEARANCE: Newton B. Schwartz, of Houston, Texas, by Garry F.
Wanzong, Esg.

OPI NI ON

The only ground for appeal stated by Appellant was that the
Exam ner's finding "that the specification and charges wer e proved
: was not supported by the evidence in the record.” This was
stated in Appellant's notice of appeal filed on the date of service
of the Examner's deciusion. Despite the fact that a transcript of
t he proceeding was then furnished on request, no further grounds
have been specifi ed.

Since the statement was nade in a notice filed by an attorney
who did not participate in the hearing and who did not have a
record available at the time, the "appeal" could be dism ssed as
frivolous. The only attention called for is a review for plain
error.

There was testinony from the victim and testinony of an
eyewi tness in support of the delegation of the specification. This
testinony was unchallenged. It is sufficient to establish a prim
facie case and ato support the Exam ner's findings.

ORDER

The order of the Examnm ner dated at SanFranci sco, California,
on 25 January 1967, is AFFI RVED.

P. E. TRI MBLE
Vice Admral, U S. Coast Cuard
Acti ng Commandant



Signed at Washington, D. C., this 28th day of QOctober 1968.
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